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Exercised Permit for Use Survives Vacancy of Property (Section 23B.56.080)
Once a Pemit for a use is exercised and the use is established, that use is legally
recognized, even if the property becomes vacant, excep! as set forth in Standard Condition

#8, below,

Exercise and Lapse of Permits (Section 23B.56.100}

A, A permit for the use of a building or a property is exercised when, if required, a valid
City business license has been issued, and the permitted use has commenced on the
property.

B. A permit for the construction of a building or structure is deemed exercised when a vaiid
City building permit, if required, is issued, and construction has lawfully commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not exercised
within one year of its issuance, except that permits for construction or alteration of
structures or buildings may not be declared lapsed if the permittee has: (1) applied for
a building permit; or, (2) made substantial good faith effarts to obtain a building permit
and begin construction, even if a buiiding permit has not been issued andfor
construction has not begun.

Indemnification Agreement

The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands,
judgments or other losses {including without limitation, attorney’s fees, expert witness and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
fram or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without limitation, any attorney's fees, expert witness and consultant
feas, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant's expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
any claim. demand, cor legal actions that may create a claim for indemnification under these

conditions of approval.

V1. ADDITIONAL CONDITIONS IMPOSED BY THE ZONING ADJUSTMENTS BOARD

-Pursuant to BMC 23B.32.040.D, the Zoning Adjustments Board attaches the following
additional conditions to this Permit:
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Prior to Submittal of Any Building Permit:

11.

g 8

13.

10. Project Liaison. The applicant shall include in all building permit plans and post onsite the

name and telephone number of an individual empowered to manage construction-related
complaints generated from the project. The individual's name, telephone number, and
responsibility for the project shall be posted at the project site for the duration of the project
in a location easily visible to the public. The individual shall record all complaints received
and actions taken in response, and submit written reports of such complaints and actions
to the project planner on a weekly basis. Please designate the name of this individual

below:

# )/ ) 0*! 2 =25 4
MName Phone #

[ Project Liaison

Final Design Review. The Project requires approval of a Final Dasign Review application
by the Design Review Committes.

Compliance with Conditions. The applicant shall be responsible for demonstrating
compliance with all conditions of approval and mitigation measures per the timaline set
farth by this use permit. The applicant shall deposit $10,000 with the City, or less with the
approval of the Zoning Officer, to pay for the cost of monitoring compliance with these
Conditions of Approval and other applicable conditions and regulations. Should
compliance-monitoring expenses exceed the initial deposit, the applicant shall deposit
additional funds to cover such additional expenses upon the request of the Zoning Officer;
any unused deposit will be refunded to the applicant.

Plan Set Revisions. The plan set submitted for building permit shall reflect the following:

+ There shall be 2 maximum of 80 off-street vehicle parking spaces,
= A minimum of 15% (12) of the spaces shall be to allow for future Level 2 (240 Volt/40

amp) plug-in electric vehicle (EV) charging system installation, as specified by the Office
of Energy and Sustainable Development; and

s MNo aspect of the project’'s design will be such that future conversion of the domestic

14.

7

hot water system from natural gas to electric is precluded.

Address Assignment. The applicant shall file an “Address Assignment Requeast
Application” with the Permit Service Center (1847 Center Street) for any address change
or new address associated with this Use Permit. The new address{es) shall be assigned
and entered into the City’s database prior to the applicant's submittal of a building permit
application.

Construction Noise Reduction Program. The applicant shall develop a site specific noise
reduction program prepared by a qualified acoustical consultant to reduce construction
noise impacts to the maximum extent feasible, subject to review and approval of the Zoning
Officer. The noise reduction program shall include the time limits for constructian listed
above, as measures needed to ensure that construction complies with BMC Section
13.40.070. The noise reduction program should include, but shall not be limited to, the
following available controls to reduce construction noise levels as low as practical:

A, Construction equipment should be well maintained and used judiciously to be as quiet

as practical.
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16.

File:

B. Equip all internal combustion engine-driven egquipment with mufflers, which are in good
condition and appropriate for the equipment.

C. Utilize "quiet” models of air compressors and other stationary noise sources where
technology exists. Select hydraulically or electrically powerad equipment and avoid
pneumatically powered equipment where feasible.

D. Locate stationary noise-generating equipment as far as possible from sensitive
receptors when adjoining construction sites. Construct temporary noise barriers or
partial enclosures to acoustically shield such equipment where feasible.

E. Prohibit unnecessary idling of internal combustion engines.

F. if impact pile driving is required, pre-drill foundation pile holes to minimize the number
of impacts required to seat the pile.

G, Ceonstruct solid plywood fences around construction sites adjacent to operational
business, residences or other noise-sensitive land uses where the noise control plan
analysis determines that a barrier would be effective at reducing noise.

H. Erect temporary noise contral blanket barriers, if necessary, along building facades
facing construction sites. This mitigation would only be necessary if conflicts occurred
which were irresolvable by proper scheduling. Noise control blanket barriers can be
rented and quickly erected.

|. Route construction related traffic along major rocadways and away from sensitive
receptors where feasible.

Dramage Due to Construction Vibration. The project applicant shall submit screening level
analysis prior to, or concurrent with demolition building permit. If a screening level analysis
shows that the project has the potential to result in damage to structures, a structural
engineer or other appropriate professional shall be retained to prepare a vibration impact
assessment (assessment). The assessment shall take into account project specific
information such as the composition of the structures, location of the various types of
equipment used during each phase of the project, as well as the soil characteristics in the
project area. in order to determine whether project construction may cause damage to any
of the structures identified as potentially impacted in the screening level analysis. If the
assessment finds that the project may cause damage fo nearby structures, the structural
angineer or other appropriate professional shall recommend design means and methods
of construction that to avoid the potential damage, if feasible. The assessment and its
recommendations shall be reviewed and approved by the Building and Safety Division and
the Zoning Officer. If there are no feasible design means or methods to eliminate the
potential for damage, the structural engineer or other appropriate professional shall
undertake an existing conditions study (study) of any structures {or, In case of large
buildings, of the portions of the structures; that may experience damage. This study shall:

» establish the baseline condition of these structures, including, but not limited to, the
location and extent of any visible cracks or spalls; and

= include written descriptions and photographs.

The study shall be reviewed and approved by the Building and Safety Division and the
Zoning Officer prior to issuance of a grading permit. Upon completion of the project, the
structures {or, in case of large huildings, of the portions of the structures) previously
inspected will be resurveyed, and any new cracks or other changes shall be compared fo
pre-construction conditions and a determination shall be made as to whether the proposed
project caused the damage. The findings shall be submitted to the Building and Safety
Division and the Zoning Officer for review. If it is determined that project construction has
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resulted in damage to the structure, the damage shall be repaired to the pre-existing
condition by the project sponsor, provided that the property owner approves of the repair.

Prior to Issuance of Any Building & Safety Permit (Demolitian or Construction)

17. Significant Community Benefits: As per City Council Resolution No. 67 172-N.S. all
significant community benefits agreed to by the applicant, and approved by the City, shall
be included as Conditions of Approval, and prior to issuance of a building permit, a
community benefits agreement shall be recorded as a notice of limitation on the title for the
property. The significant community benefits are as follows:

+ Project | abor Agreement. An agreement with all twenty eight member trades of the
Alameda County Building Trades Council, without any trade or work exclusions.
Value: $3 885,819 based on 5% of estimated construction costs, as per City Council

Fesolution 67,172 —N.5.

« Affordable Housing Trust Fund. Contribution of $482 135 fo the Affordable
Housing Trust Fund.

18. Construction Noise Management - Public Notice Required. At least two weeks prior to
initiating any construction activities at the site, the applicant shall provide notice to
businesses and residents within 500 feet of the project site. This notice shall at a minimum
provide the following: (1) project description, (2) description of construction activities, (3)
daily construction schedule {i.e., time of day) and expected duraticn {(number of months),
{4) the name and phone number of the Project Liaison for the project that is responsible
for responding te any local complaints, (5} commitment to notify neighbors at least four
days in advance of authorized extended work hours and the reason for extended hours,
and (8) that construction work i= about to commence. The liaison would determine the
cause of all construction-related complaints {(e.g.. starting too early, bad muffler, worker
parking, etc.) and institute reasonable measures to correct the problem. A copy of such
notice and methodology for distributing the notice shall be provided in advance to the City
for review and approval.

19. Construction Phases. The applicant shall provide the Zoning Officer with a schedule of
major construction phases with start dates and expected duration, a description of the
activities and anticipated noise levels of each phase, and the name{s} and phone
number{s) of the individual(s) directly supervising each phase. The Zoning Officer or
hisfher designee shall have the authority to require an on-site meeting with these
individuals as necessary to ensure compliance with these conditions. The applicant shall
notify the Zoning Officer of any changes to this schedule as soon as possible.

20. Demolition. Demolition of the existing building cannot commence until a complete
application is submitted for the replacement building. In addition, all plans presented to
the City to obtain a permit to allow the demalition are subject to these conditions.

21. Construction and Demelition. Applicant shall submit a Waste Diversion Form and VWaste
Diversion Plan that meet the diversion regquirements of BMC Chapters 12.24 and 19.37.

22, Documentation and Salvage. The applicant shall provide photo documentation of the tile
bulkhead design and submit documentation for review and approval of the Zoning Officer.
In addition, the applicant shall, to the greatest extent practicable, salvage the tile bulkead
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23.

24.
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and clerestory windows. Steps towards salvaging shall be documented and submitted to
the Zoning Officer.

First Source Agreement. The applicant and/or end user(s) shall enter into a First Source
Agreement with the City of Berkeley. First Source promostes the hiring of local residents
on local projects. The agreement requires contractorsfemployers to engage in good faith
efforts ta hire locally, including utilizing graduates of local job training programs. Please
call (510) 881-4970 for further information, or visit the City’s Employment Programs office
at 2180 Milvia, 1* Flaor,

Toxics. The applicant shall contact the Toxics Management Division (TMD} at 1947 Center
Street or (510) 981-7470 to determine which of the following documents are required and
timing for their submittal;

A, Environmental Site Assessments:

1) Phase | & Phase |l Environmental Site Assessments (latest ASTM 1527-13). A
recent Phase | ESA (less than 6 months old*) shall be submitted to TMD for
developments for:

s All new commercial, industrial and mixed use developments and all large
improvemeant projects.

» All new residential buildings with 5 or more dwelling units located in the
Environmental Management Area (or EMA).

« EMA is available online at:

¢ http:/iwww cityoTberkeley infofuploadedFiles/IT/Level 3 - General/fema.pdf

21 Phase || ESAis required to evaluate Recognized Environmental Conditions (REC)
identified in the Phase | or other RECs identified by TMD staff. The TMD may
require a third party toxicologist to review human or ecoiscgical health risks that may
be identified. The applicant may apply to the appropriate state. regional or county
cleanup agency to evaluate the risks,

3) If the Phase | is over & months old, it will require a new site reconnaissance and
interviews. If the facility was subject to regutation under Title 15 of the Berkeley
Municipal Code since the last Phase | was conducted, a new records review must
he performead.

B. Soil and Groundwater Management Plan;

1) A Soil and Groundwater Management Plan {SGMP} shall be submitted to TMD for
all non-residential projects, and residential or mixed-use projects with five or more
dwelling units, that: (1) are in the Environmental Management Area (EMA) and {2}
propose any excavations deeper than 5 feet below grade. The SGMP shall be site
specific and identify procedures for seil and groundwater management including
identification of pollutants and disposal metheds. The SGMP will identify permits
required and comply with all applicable |local, state and regional requirements.

2} The SGMP shall requira notification to TMD of any hazardous materials found in
soils and groundwater during development. The SGMP will provide guidance on
managing odors during excavation. The SGMP will provide the name and phone
number of the individual responsible for implementing the SGMP and post the name
and phone number for the person responding to communily gquestions and
complaints.

3) TMD may impose additional conditions as deemed necessary. All requirements of
the approved SGMP shall be deemed conditions of approval of this Jse Permit.

. Building Materials Survey:
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1) Prior to approving any permit for partial or complete demolition and renovation
activities involving the removal of 20 square or lineal feet of interiar or exterior walls,
a building materials survey shall be conducted by a qualified professional. The
survey shall include, but not be limited to, identification of any lead-based paint,
ashestos, palychlarinated biphenyl (PBC) containing equipment. hydrauiic fluids in
elevators or lifts, refrigeration systems, treated wood and mercury containing
devices (including flucrescent fight bulbs and mercury switches). The Survey shall
include plans on hazardous waste or hazardous materials removal, reuse or
disposal pracedures to be implemented that fully compfy state hazardous waste
generator requirements (22 California Code of Regulations 66260 et seq). The
Survey becomes a condition of any building or demolition parmit for the project.
Documentation evidencing disposal of hazardous waste in compliance with the
survey shall be submitted to TMD within 30 days of the completion of the demalition.
If asbestos is identified, Bay Area Air Quality Management District Regulation 11-2-
401.3 a notification must be made and the J number must be made available to the
City of Berkeley Permit Service Center.

D. Hazardous Materials Business Plan:

1} A Hazardous Materials Business Plan fHMBP) in compliance with BMC Section
15.12.040 shall be submitted electronically at http.//cers.calepa.ca.gov/ within 30
days if on-site hazardous materials exceed BMC 15.20.040. HMBF requirement can

be found at hitp./fci.berkeley.ca.us/hmr/

Prior to Issuance of Any Building (Construction) Permit
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25. Parcel Merger. The applicant shall secure approval of any parcel merger and/or lot line

26.

27.

28.

28.

30.

File:

adjustment associated with this Use Parmit.

Percent for Public Art: Consistent with BMC §23C.23, the applicant shall either pay the
required in-lieu fee or provide the equivalent amount in a financial guarantee to be released

after installation of the On-Site Publicly Accessible Art.

Affordable Housing Mitigation Fee: Consistent with BMC §22.20.085, and fee resolution
applicable to this project, the applicant provide a schedule, consistent with a schedule
approved by the City Manager or her designee, outlining the timeframe for payment of the
AHME, and they shall pay this fee,

Open Space In-Lieu Fee: Consistent with BMC 23E 68.070.0, the project shall pay a fee
in lisu of providing the on-site open space required by this Section, to help fund the Streets
and Open Space Improvement Plan (SOSIF).

Interior Noise Levels. Prior to issuance of a building permit, the applicant shall submit a
report to the Building and Safety Division and the Zoning Officer by a qualified acoustic
engineer certifying that the interior residential portions of tha project will achieve interior
noise levels of no more than 45 Ldn {Average Day-Night Levels). If the adopted Building
Code imposes a more restrictive standard for interior noise levels, the report shall certify
compliance with this standard.

Streets and Open Space improvement Plan: Street Frontage Improvements. Streets and
Open Space |Improvement Plan: Street Frontage Improvements. Consistent with the
Downtown Streets and Open Space Improvement Plan {SOSIP) (or subseguent iterations
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